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Introduction
Generally, an individual feels safe and protected in his own area or country but sometimes
situation arise when a person wants to leave his own country for fear of persecution. Ethnic
Violence, religious extremism, nationalism and political ideology are the main reason behind this
fear of persecution or insecurity. This type of person could recognize him as a refugee. In the
same put, a refugee is a person who takes refuge in another country for fear of persecution or
threat to his/her life.1 The legal definition of a ‘refugee’ is therefore critical throughout its
institutional life cycle. There is nonetheless a very limited body of literature which specifically
discusses the power and role of this level.2
According to 1951 Convention Relating to the Status of Refugees, the term ‘refugee’ shall apply
to any person who… owing to a well founded fear of being persecuted for reason of race, religion,
nationality, membership at a particular social group or political opinion… is unable or owing such
fear, is unwilling to avail himself of the protection of that country.3 As a rights-based instrument,
the convention is underwritten by three main fundamental principles: non-discrimination, nonpenalization, and non-refoulement (non-expulsion).4
At this moment, refugee crisis is a major problem and a huge humanitarian exigency. In 2013, the
United Nations Commissioner for Refugees (UNHCR) recorded 11.7 million refugees
worldwide.5 Bangladesh is also suffering from the problem of refugees. Genocide against
Rohingya Refugees and the crisis situation is now one of the most discussed matters in world
community. Persecution on Rohingya people is not a recent case; this schematic attack of
Myanmar army on Rohingya people has started since the 1960s. In recent times, Myanmar army
started a new level of persecution on Rohingya people and about seven to eight lakh Rohingya
refugees were forced to flee Myanmar and arrive in Bangladesh due to the persecution. There are
many historians and Rohingya groups claiming to live in the country known as Myanmar since
the 12th century. According to the report of Human Rights Watch, many people from present-day
India and Bangladesh went there as workers while Myanmar was under British rule (1824-1948).
But since they came into British rule, Myanmar considered them as illegal after independence.6
In 1962, there was a military coup in Burma.7 After all, citizens were asked to make national
registration card, Rohingyas were given foreign identity cards. As a result, educational and
employment opportunities for Rohingyas were limited. Torture against Rohingya people was
started in 1977 and Rohingyas started to flee Bangladesh form Myanmar. As a result, between
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1977 to May 1, 1978, nearly two lakh Rohingyas fled to Bangladesh.8 Later, in July, an agreement
was signed between Bangladesh and Myanmar. As a result, Myanmar was forced to take back
Rohingyas. In 1982, Myanmar passed their new citizenship act and by this act, they actually made
Rohingyas stateless.9 Under the law, 135 ethnic groups of Myanmar were recognized except
Rohingya. Because of this law, Rohingyas are restricted to get study, jobs, travel, religious, rituals
and health care. Besides, the right to vote for Rohingyas was also taken away. In 1991 and 1992,
Myanmar started torturing Rohingyas again. As a result, two and a half million Rohingyas fled to
Bangladesh. Then these two countries released a joint statement to bring back to their home,
Myanmar army launched an operation in Rakhaine against Rohingyas on August 2017 because of
one incident. United Nations has already recognized this operation as ‘ethnic cleansing’.10 More
than 6, 20,000 Rohingyas fled to Bangladesh to save themselves from persecution. But an
agreement has been signed between both countries to bring them back.
This paper will focus on the repatriation process of the Rohingyas and whether this repatriation
process will be sustainable or not. With the repatriation process this paper will also discuss
regarding the non-refoulment principle. As non-refoulement principle has a significant role in the
whole refugee law and in the process of repatriation.
Principle of Non-Refoulement
Protection is always important matter for the refugees. The refugees escapes to another country
because, their country of origin can’t provide them enough protection. The term non-refoulement
affiliated with the protection of the refugees. The principle of non-refoulement prescribes broadly
that, no refugee should be returned to any country where he or she is likely to face persecution or
torture.11 Non-refoulement is different from expulsion or deportation which is a more formal
process whereby a lawfully resident alien maybe required to leave a state or be forcefully
removed.12
The concept of the non-refoulement was begun to develop in the early-to mid nineteenth century
when the concept of asylum and the principle of non-extradition of political offenders began to
concretize. At that time the principle of non-extradition reflected popular sentiment that those
fleeing away from their own generally despotic governments were worthy of protection.13 United
Kingdom’s Aliens Act 1905 was an act created with the sense of the need to protect the
persecuted persons. In this act, section 1 made an exception to refusal of entry in respect of those
‘seeking to avoid persecution or punishment on religious or political grounds or for an offence of
a political character, or persecution involving danger of imprisonment or danger to life or limb on
account of religious belief.’14
The international practice on the notion of non-return of refugees begun after the First World War
in 1933, the principle of non-refoulement first reflected in an international convention. 1933
Convention relating to the international status of refugees was made at Geneva under the auspices
of the League of Nations and Article 3 of this convention state that, ‘contracting states undertake
not to remove resident refugees or keep them from their territory by application of police
measures, such as expulsion or non-admittance at the frontier (refoulement) unless dictated by
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national security or public order’.15 The provisional agreement concerning the status of refugee
from Germany in 1936 and 1938 contained some limitations on expulsion or return.
After the Second World War, when the United Nations was established in 1945 then, the theory or
the principle of non-refoulement got the solid grounds to stand on. In the United Nations the
General Assembly adopted resolution on the question of refugees and stated that, ‘refugees or
displaced persons’ who have expressed ‘valid objections’ to returning to their country of origin
should not be coerced to do so.16 In 1949, the Ad hoc committee on Refugees and stateless
persons which was appointed by the ECOSOC took a resolution 248 (ix) with injunction to
‘consider the desirability of preparing a revised and consolidated convention relating to the status
of refugees and stateless persons’. After that, Ad hoc committee prepares a Convention Relating
to the Status of Refugees which was adopted in 1951. This instrument provides a formal structure
to meet the general needs of the refugees and established rules to protect them under the
international law.17
This convention also enshrines the principle of non-refoulement but with an exception in the
article 33. But it cannot be ignored that, this principle of non-refoulement actually got its
universal acceptance through this convention. According to the article 33 of the 1951 convention,
‘no contracting state shall expel or return a refugee in any manner whatsoever to the frontiers of
territories where his life or freedom would be threatened on account of his race, religion,
nationality, membership of a particular social group or political opinion.’ This article 33 of 1951
convention is strictly applicable to every parties of this convention. But the principle of nonrefoulement has been acknowledged by several other instruments across the world such as in
Article 7 of the International Covenant on Civil and Political Rights (ICCPR) and Article 3 of the
Convention against Torture and other Cruel, Inhuman or Degrading Treatment or
Punishment(commonly known as the United Nations Convention against Torture (UNCAT)).18
Article 7 of the ICCPR states that, ‘No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment. In particular, no one shall be subjected without his free
consent to medical or scientific experimentation.’ And article 3(1) of UNCAT states that, ‘No
State Party shall expel, return ("refouler") or extradite a person to another State where there are
substantial grounds for believing that he would be in danger of being subjected to torture.’
In the fourth Geneva Convention 1949, it is defined that the ‘Protected Person’ in the article 4 and
article 45 provides, protected person shall not be transferred to a power which is not a party to the
convention… In no circumstances shall a protected person be transferred to a country where he or
she may have reason to fear persecution for his or her political opinions or religious beliefs. So,
by this provision international humanitarian law provides the spare baking for the principle of
non-refoulement.
Not only in the international instruments, the principle of the non-refoulement embodied in OAU
convention Governing the specific aspects of refugee problem in Africa 1969, African[Banjul]
Charter of Human and People’s Rights, American Convention on Human Rights, 1964 and also in
European Convention on Human Rights 1950. Article II (3) of the OAU convention provides, ‘No
person shall be subjected by a Member State to measures such as rejection at the frontier, return
or expulsion, which would compel him to return to or remain in a territory where his life, physical
integrity or liberty would be threatened for the reasons set out in Article I…’ In Banjul Charter
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article 12 (3) state that, ‘Every individual shall have the right, when persecuted, to seek and obtain
asylum in other countries in accordance with laws of those countries and International
conventions.’ In European Convention the principle of non-refoulement is partly mentioned.
According to the Article 3 of European Convention on Human Rights 1950, ‘No one shall be
subjected to torture or to inhuman or degrading treatment or punishment.’
Also the United Nations Declaration on Territorial Asylum unanimously adopted by the General
Assembly in 1967 in Article 3 (1) declares that, ‘No person referred to in Article 1, paragraph 1,
shall be subjected to measures such as rejection at the frontier or, if he has already entered the
territory in which he seeks asylum, expulsion or compulsory return to any State where he may be
subjected to persecution.’
Resolution on Asylum to Persons in Danger of Persecution, adopted by the Committee of
Ministers of the Council of Europe on September 29, 1967 recommends that member
Governments should be guided by the following principles, ‘They should act in a particularly
liberal and humanitarian spirit in relation to persons who seek asylum on their territory; They
should, in the same spirit, ensure that no one shall be subjected to refusal of admission at the
frontier, rejection, expulsion or any other measure which would have the result of compelling him
to return to, or remain in, a territory where he would be in danger of persecution for reasons of
race, religion, nationality, membership of a particular social group or political opinion.’19
The 1984 Cartagena Declaration is not only endorsing a broader, regional-specific refugee
definition, but also reiterating the importance of non-refoulement and non rejection at the frontier
as a ‘corner-stone’ of the international protection, having the status of jus-cogens.20 And
Switzerland also has referred to non-refoulement as norms of jus-cogens.21
The Asian African legal Consultative Committee (Bangladesh is a member since late 1973)
adopted in 1966 certain ‘Principles concerning the Treatment of Refugees’ in accordance with the
provisions of the 1951 Convention where under its Article 8 (a) refugee shall not be deported or
returned to a state where his Life and liberty would be threatened.22 Therefore, Bangladesh also
acknowledged the principle of non-refoulement through this declaration.
Article 8 (1) of the Declaration on the Protection of All Persons from Enforced Disappearance
1992, states that, ‘no state shall expel, return (refouler) or extradite a person to another state where
there are substantial grounds to believe that he would be in danger of enforced disappearance.’
International practice of this principle was started from after the First World War and gradually
this notion is accepted by almost all over the world through many treaties, instruments and
declaration. The norms which have been stated in the non-refoulement are too fundamental and
that’s why every country has to accept it as an international principle and practice it. The principle
of non-refoulement has long been recognized as the central principle of international refugee
law.23
One of the United Nation’s institution United Nations High Commissioner for Refugees
(UNHCR) who works for the refugee, they always endorsed the principle of non-refoulement. In
1977, the Executive Committee of UNHCR noted that, the principle of the non-refoulement is
generally accepted by states as also reaffirms, ‘The fundamental importance of the fundamental
importance of the observance of the principle of non-refoulement both at the border and within
19
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the territory of a State of persons who may be subjected to persecution if returned to their country
of origin irrespective of whether or not they have been formally recognized as refugees.’24
The principle of non-refoulement is now already becoming a part of the Customary International
Law. The general consensus on the importance of the principle of non-refoulement at both global
and regional level… and the absolute prohibition against torture as a rule of jus cogens confirm
that non-refoulement has acquired status as a rule of customary international law by virtue of the
relevant State practice, which is itself extensive and uniform.25
In a declaration adopted at the ministerial meeting of state parties of 12th & 13th December, 2001
and subsequently endorsed by the General Assembly, the states party to the 1951 convention
and/or 1967 protocol acknowledged ‘…the continuing relevance and resilience of this
international regime of rights and principles, including at its core the principle of nonrefoulement, whose applicability is embedded in customary international law.’26
State practice and observation made this norm as a Customary International Law. The practice of
state and consonance about this principle establishes through resolutions, declarations and also the
support of the norm. At present it is clean that the norm prohibition refoulement is part of
Customary International Law, thus binding on all states whether or not they are party to the 1951
convention.27
Nevertheless, as far as the status of jus cogens is concerned, many scholars consider that the
principle has got the status of jus cogens although there is some contrary contemplation.
Recognition as a Customary International Law is not enough to contemplate the norm of nonrefoulement as jus cogens. Moreover, there is general consensus amongst legal scholars that, nonrefoulement has now ‘become binding as a matter of both treaty and customary law if not also as
a so called peremptory norm or jus cogens.28
Durable Solution in Refugee Law
The principle of non-refoulement is a step for the protection of the refugees and also ensures
treatment of them in humanitarian way but when the concern is about to solve the problem of
refugee then solution is also needed because it is the responsibility of the state of origin to take
care and give enough protection to their citizen. Solution for the refugee should be permanent and
stable otherwise it will not make any effects on the problem.
In refugee law, this solution is called by ‘Durable Solution’. Durable solution is a process to get
back the normal life of refugees. This process is salutary for the refugees to live a normal life like
others. In a general view, the solution for the refugee problem is to find out the root cause of the
problem and solve it but if it is not possible then focus needs to shift to the refugees and solve
their problem. However, traditionally there are three ways of durable solution to solve the refugee
crisis: Resettlement, Local integration and Voluntary repatriation.
Resettlement is a process where refugees are resettling themselves in a third country. In ExCom
Conclusion no. 90(LII), it was acknowledged that, comparatively small numbers of refugee gets
benefit from this resettlement process. According to UNHCR, Resettlement is a protection tool
for individual refugees whose life, liberty, safety, health or other fundamental rights are at risk in
24
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the country of asylum; a durable solution for larger numbers or groups of refugees and a
mechanism for burden and responsibility sharing among states.29
States who have consecutively give donation and other financial support to the United Nation
High Commissioner for Refugees have also the right to make the policy and their assistance
policies un-surmounted, that is the reason they emphasized or encouraged the ‘voluntary
repatriation’ instead of resettlement to extract the refugee problem.30 Now the donor state thinks
that, the permanent resettlement process in the third country is not feasible for the refugees and
also the third world country. However, few numbers of refugees could be benefited by this
process still when the concern is about masses then this process is not suitable or reasonable.
Local integration is another durable solution for the refugees which provides them local residence
in the country of asylum and also provides them chances to rehabilitate themselves in a new
country. UNHCR statute and 1951 convention on refugee recognized this process as a durable
solution and many state have started to practice this solution and allow the refugees in their
country. Local integration is a gradual process and takes place on three levels: Legal, Economic,
Social and Cultural.31 In the process of local integration, some crux can be arisen and could be
harmful for the state of asylum. Security concern, unemployment situation, protection of cultural
identity and many other matters can arise for the state of asylum. In this context the country of
asylum is always looking for the voluntary repatriation.
Government of the state of asylum could object the process of local integration because there are
some valid reasons behind it. Repatriation means the way in which the refugees can return to their
country of origin in safely and dignity but the return must be voluntary.32 It cannot be disaffirm
that, integration is associated with assimilation and permanence.33 Hence the local citizen and
other stakeholders would also need to take into account. The host government also considers the
economic benefits because if the refugee population could not create positive impact on the
economy of the host country then why should they integrate them (refugees) locally? The 1951
convention indirectly address the voluntary repatriation through the cessation clauses. This
involves the return in and to conditions of physical, legal, and material safety, with full restoration
of national protection as the end result.34
Organized and spontaneous repatriation these two methods are used to repatriate the refugees.
Organized repatriation means when the repatriate process moving forward through agreement
between country of origin and country at asylum and assisted by the international community.
Spontaneous repatriation means when refugees repatriate themselves to their country of origin by
own means.35
The method of organized repatriation is not purely voluntary repatriation because this method is
not depended on the consent of the refugees but the agreement between the two countries.
Therefore, the country of asylum may forcefully repatriate the refugees to the country of origin
without any consent of the refugees. If the situation in the country of origin is not safe then this
repatriation could be violation of the principle of non-refoulement. The basic requirements for
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return- ‘safety and the restoration of national protection’ and without this conditions, return may
not be sustainable and the refugees concerned may move back to the country of asylum.36
However, it is now generally recognized that the spontaneous repatriation of refugees is often on a
much greater scale than organized repatriation.37
Rohingya Crisis: Bangladesh Aspects
Before starting this discussion, it should be noted that Bangladesh is not a signatory state of the
1951 Convention Relating to the Status of Refugees and its 1967 protocol.38 Another matter is
Bangladesh has not created any particular domestic law or act in regard to refugees. In this way,
there is no obligation upon the government of Bangladesh that how they deal with the refugee
situation. For the time being, interestingly the government of Myanmar denies the citizenship of
Rohingya people for a very long period. Myanmar government didn’t give any respect to the
international law and custom and created a terrible situation of persecution, murder, rape which
makes the Rohingyas frightened. It is clearly evident that, the persecution done by the Myanmar
Army is not a new thing. Rather this persecution has been continuously going on for nearly six
decades in the past. Myanmar government also wants to establish the Rohingya people as a citizen
of Bangladesh and they are also trying to relocate and establish these refugees in the soil of
Bangladesh.39 It is historically proven that, Rohingyas are the second-largest ethnic group in the
Rakhine state of Myanmar.40
There is no ethnic affiliation of Rohingya with the Bengalis except religion and some linguistic
match with Chittagong area. Two different ethnic groups cannot become united only because of
religion and some linguistic match. Now in the present situation Rohingyas are coming in the land
of Bangladesh to save their life and they being persecuted by their own government. Bangladesh
cannot deny to taking them or send back them to their country of origin. Because, Bangladesh is a
member of UDHR and also Convention against torture (CAT). According to these two
conventions Bangladesh cannot deny Rohingya refugees.41
Apart from this, the customary value and norm which is called principle of non-refoulement also
worked here and because of this Bangladesh cannot send back refugees to their country of origin
without ensuring the safety and protection. To save this Rohingya refugee matter Bangladesh
choose the organized repatriation method. More than 6, 20,000 Rohingya have crossed the border
into Bangladesh since August 2017 and Bangladesh and Myanmar have signed an initial deal for
the possible repatriation of hundreds of thousands of Rohingya Muslims who fled violence in
Rohingya state.42
As mentioned earlier, in the situation of repatriation two things is most momentous- safety and
restoration of national protection. As Bangladesh didn’t sign the 1951 refugee convention and do
36
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not have any domestic refugee law, so they are not bound by the Act. But Bangladesh cannot
deny the principle of non-refoulement. Now according to the theory of non-refoulement,
Bangladesh government cannot coerce the Rohingya refugees to send them back into that place
where safety could not be ensured. Although, the principle of non-refoulment is not absolute in
nature, national security and the public order of the state of asylum is a justification for
degradation of this principle. Under this circumstance, Rohingya refugees are not in that position
to frustrate the public order or transgress the national security of Bangladesh. Because of this,
Bangladesh authorities have to ensure that, safety and protective measures have been taken by the
Myanmar Government. Now, the measures taken by the Myanmar Government is not enough and
also not appreciated by the United Nations Refugee Agency. The UNHCR says necessary
safeguards for people to return to the homes they fled so recently are absent. Agency spokesman,
Adrian Edwards told VOA conditions for voluntary, safe, sustainable returns are not in place.43
Another UN official Ursula Mueller, UN’s Assistant Secondary-General for Humanitarian
Affairs, said that, ‘from what I’ve seen and heard from people no access- no access to health
services, concerns about protection, continued displacements – conditions are not conductive to
return. I witnessed areas where villages were burned down and bulldozed…I’ve not seen or heard
that there are any preparations for people to go to their places of origin’.44
It is literary evident that, Myanmar is not ready for the repatriation of Rohingya Refugees. If
Bangladesh keeps the repatriation process alive in this situation than it will be an involuntary
repatriation. Bangladesh was involved in an involuntary repatriation back in 1992 and that was
also under a bilateral agreement between the government of Bangladesh and Myanmar but the
process was not sustainable. Initial repatriation of the refugees was not voluntary in nature. Both
the governments and UNHCR were involved in involuntary repatriation which amounts to
refoulement. Between September, 1992 and the end of 1993; virtually all repatriations of
Rohingya refugees were forceful ones.45
Refugees cannot always be aware of the risks of returning, as there is often insufficient data on
the country they are returning to. Current discussions of repatriation tend to overlook this point,
focusing on the importance of a safe return.46 Therefore, Bangladesh has to create pressure or wait
till the situation in Myanmar is suitable for the repatriation of Rohingya refugees otherwise it will
be a violation of the principle of non-refoulement. In this matter, legal scholar B.S.Chimni argues
that one if the most important principle at voluntary repatriation and non-refoulement is that,
refugees cannot be returned against their will to a home country that in their subjective assessment
has not appreciably changed for the better. UNHCR insists that decision much be made based on
objective facts. Chimni argues that this “objectivism” disenfranchises the refugee voice in
decision making about whether or not it is safe to return.47
In this circumstances, a dilemma created that whether the organized repatriation have the
elements to encourage the violation of the non-refoulement principle. To address this dilemma,
repatriation facilitators should gather more information on past returnees, act to counter the
effects of survivor bias, and establish a more complete picture of the environment refugees will be
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returning to.48 As a state of asylum Bangladesh and the UNHCR should need to change their
approach to deal with this situation. If the government of Bangladesh don’t have the information
and complete picture of the environment where the refugees returning to, then they cannot
encourage the refugees to go back in their country of origin. Under the circumstances, if
Bangladesh and UNHCR took the approach what has been taken in 1992-1993 then the problem
could not be solved because without safety and protection the Rohingyas could again be
persecuted and become refugees.
Conclusion
Given the low uptake of the 1951 convention relating to the status of refugees and its 1967
protocol, the Rohingya refugee crisis raises the issue of whether non-refoulement has attained
customary status in this region.49 Finding the answer needs further analysis but it is clear that the
status of the principle of non-refoulement in greater doubt when the organized repatriation process
somehow encourage the refoulement.
In these circumstances, if the world leaders ask to consider the other two durable solutions then it
will be difficult for Bangladesh. Because in this process of local integration the host state
Bangladesh needs to integrate these Rohingya people in their country. Nevertheless this process
of integration is a perplexing process because Bangladesh have to consider the both society and
the individual person. As the host nation Bangladesh is overpopulated and economically
vulnerable, so the integration is almost impossible for the host nation. On the other hand,
resettlement is a challenging process for the host country. Developed countries are not in a
position to take refugees. As a result it might be challenging situations for the host nation
Bangladesh to negotiate with the developed countries for resettling of these refugees. Data shows
that, resettlement is not a common thing for the world. Only 1% of the world’s refugees are
resettled.50
Therefore, there is only one window open for the country of asylum Bangladesh and that is
voluntary repatriation. Most of the Rohingya refugees desperately want to go home and will do so
voluntarily when it’s safe, however voluntary repatriation is clearly not an option here for the
Rohingya refugees who thanks to Myanmar, do not have a country of origin and are truly
stateless.51
In this situation, Bangladesh government or authority should take assistance of United Nations
and consults of other friendly nations to put pressure on Myanmar government so that, they create
conditions which ensure the adequate security and proper rehabilitation for Rohingya refugees in
Rakhaine state. In that case, maintaining a friendly relationship with the Myanmar government is
also very significant to complete the whole process. After that if the situation in Myanmar well
prepared for the voluntary repatriation then the Rohingya refugees will start to return in their
country of origin but United Nations and UNHCR should keep their eyes open and also need a
continuous monitoring and evaluation system to maintain the security and rehabilitation process
subsistent.
Mentioned process in the above is undoubtedly long term procedure and government of
Bangladesh and UNHCR needs time to execute this type of procedure. In the meantime many
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Rohingya refugees are still trapped in Myanmar and in Bangladesh border areas, they also need
adequate facilities and security. Persecution on Rohingya people is an upshot of complex and
historical context. This event is not the aftermath of an individual or a single process but related to
hundreds years of history, ethnic conflicts, colonial influence, socio-economic and religious
values. There is no doubt that, it is a complicated way to returning the human dignity and
citizenship status to the Rohingya people. However, it should be remembered that, this crisis was
not created in one day and solution is not possible in short time. Moreover the main focus point
should be asserting the rights of the Rohingya people to stay home or return home and enjoy the
basic human rights.
In the case of Rohingya refugees Bangladesh take approach towards the organized method of
voluntary repatriation but Bangladesh and International community needs to take proper measures
to maintain the safety and the restoration of national protection. Because refugees often find
themselves in a precarious position, caught between inadequate protection and assistance in the
country of asylum and continuing insecurity on their country of origin.52 Sustainability or
durability of the voluntary repatriation depends on the process of the repatriation. If Bangladesh
anyhow repatriates the refugees in involuntary manner then sustainability of that repatriation will
not be that consolidated. And that involuntary repatriation can be called as violation of the nonrefoulement principle also.
It was mentioned earlier that Bangladesh hasn’t signed or ratified the1951 refugee convention yet
and Bangladesh doesn’t have any domestic refugee law also. Now, in this situation Bangladesh
doesn’t have any proper guideline to control or direct the refugees. But in absence of any law, this
state could face some legal problem which can be related with the new born child in the refugee
camp whether that child would get the citizenship or not.
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