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Abstract:  
Right to possess the property without any interruption is a fundamental right of a man. 
Neither the state nor any individual can derogate such right. Very unfortunately, since 1965 
the Hindu minorities of today’s Bangladesh have been deprived from their own land through 
Enemy Property Act which had been classified as Vested Property Act in post-independent 
period as against the spirit of independence, equality, liberty enshrined in the newly emerged 
country’s new constitution. The paper at hand seeks the flaws and drawbacks of the laws 
concerned. It doesn’t come to a stop tracing the evolution and historical background of the 
laws of Enemy property, so also investigates the reasoning as to why the properties have not 
been returned to its actual owner even after 17 years of the enactment of Restoration of 
Vested Property Act. The paper will test whether it is legal failure or administrative or 
bureaucratic reluctance. 
 
Introduction: 
To possess one’s property is a fundamental right in any country. Neither the country nor any 
person can derogate such fundamental right. But there is an exception during the war. The 
worldwide tradition during the war is that the control, management and ownership of any 
property which owner is an enemy of the state, belong to the government for the security of 
the state. The history of enemy property can be traced back to the World War I where British 
government passed the Enemy Trading Act, 1916. At the outbreak of World War II, The 
Defense of India Act, 1939 that legalized the taking possession and control enemy properties 
thereof.1 Government of Pakistan did the same thing in 1965 during the Indo-Pak war and 
confiscated properties of those who fled to India during the war. Though the Act was passed 
in 1965, it was the result of several successive laws and by-laws promulgated after partition 
with the ill motive against India. So, the vested property at hand is the successor of enemy 
property; can be divided into 3 phases on the basis of historical background for better 
understanding and perceiving. These are: 
 
The enemy property prevalent in Pakistan regime by which many properties were taken in 
the custody of the government of those who fled to India during the outbreak of war,after 
independence, Bangladesh government legalized the process and took the possession and 
subsequently became the owner and thus enemy property became vested property. Lastly, in 
2001 through passing Act, government showed its intention to return the property and named 
it as vested property returns (Orpitho Sompotti Prottoepon, in Bangla). 
 
Enemy Property: 

                                                              
 Student of 3rd Year LL.B. Hon’s Department of Law, University of Chittagong. 
1 Mohammad Ikbal Hasan, A Text Book on Land Law, 1st Edition, Chander Hat, Chittagong, 2015, p 407 
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The great wall of antagonism between Hindu and Muslim was built by 'divide and rule' 
principle of British. Bangabhangha, two nation theory, several communal riots held centering 
this wall which never had been demolished. Hindu is equal to enemy to the Muslims and 
vice-versa. Separation of sub-continent was the utmost result but the aggression one for 
others had never been lessened. No doubt these Acts are the outcome of the antagonistic 
relationship of these two communities. 
Today's vested property were enemy property back in 1965; the then Indo-Pak war, 1965. 
The background of this Act was begun after the partition. Communal violence never stopped, 
and many Hindus were compelled to migrate in India. But such a huge amount of left-land 
property of them needed to be administered and managed. Successive laws were passed till 
1965. Finally, during the war in 1965, the President of Pakistan promulgated emergency on 
6th September and on the same day an ordinance was promulgated called Defense of 
Pakistan Ordinance, to ensure security, public safety and defense of Pakistan. During the 
emergency Defense of Pakistan Rule was also framed under the said Ordinance. The 
government then issued an Order called “the Enemy Property (Custody and Registration) 
Order 1965” under Rule 182(1) of the Defense of Pakistan Rule. Through this Order, India 
was declared as an ‘enemy’ country and provision was made for taking over of all interests of 
the enemy, i.e., the nationals/citizens of India, residing in the territory 
occupied/captured/controlled by the Custodian of Enemy Property.2The sole purpose was to 
grab the benefit arising from trade, business, land, building so that it may not hamper the 
security of Pakistan. As the Hindus were the targeted people so the Muslims who migrated 
along with Hindus were exempted from the provision. Though the provision of getting back 
the property after returning to Pakistan was there but due to the possibility of war and 
communal riot many of them chose not to return. So, the government got the ownership of 
those ownerless lands ultimately. The following year Government of the then East Pakistan 
issued another Order to empower the custodian and deputy custodian to administer and 
protect those seized properties by granting lease.3 The war lasts for 17 days followed by 
Tashkent declaration. 
 
The state of emergency was lifted on 16th February 1969 and it was expected that with the 
withdrawal of emergency the Act would be held void but instead a new Ordinance called 
Enemy Property (Continuance of Emergency Provision) Ordinance 1969 was promulgated. 
Martial Law was declared and the constitution of Pakistan was abrogated.4 
 
Vested Property: 
Proclamation of Independence was declared in the then East Pakistan on 26th March 1971. 
The then Acting President promulgated the Laws of Continuance Enforcement Order through 
which all the laws and ordinance continued in the territory which were prevalent before. 

                                                              
2 Pranab Panday, Politics of Land Grabbing: The Vested Property Act and the Exploitation of Hindu 
Communities in Bangladesh, International Journal on minority and group rights, 23 (2016) 382-401, p 384  
3ibid 
4 Upal Aditya Oikya, The Vested Property Repeal (Return) Act 2001, A Road to Solution or the Perpetuation of 
Deprivation of Hindu Minorities in Bangladesh, South Asian Journal, Available at: 
http://southasiajournal.net/the-vested-property-repeal-return-act-2001-a-road-to-solution-or-the-perpetuation-of-
deprivation-of-the-hindu-minorities-in-bangladesh/ 
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Laws on Enemy Property so continued till the promulgation of a new order named 
Bangladesh (Vesting of Property and Assets) Order, 1971. By this Order all the properties, 
assets including enemy properties legally vested in Bangladesh from 26th March those which 
previously vested to Pakistan. Importantly, this order was legally recognized and classified as 
The Vested Property Act, 1972. Enemy property changed as vested property. Old wine in a 
new bottle! 
 
Vested Property Act is contradictory with the spirit of the independence. The national Heroes 
fought against injustice, basic rights. But after independence in Bangladesh the government 
legalized the illegality and continued the injustice to the minorities. The nation who helped 
Bangladesh in the war became enemy just after becoming independent! It seems to have been 
a mistake on the part of the legislature of Bangladesh to think that the Ordinance enacted by 
the Pakistan government thinking India or Indians as enemy of Pakistan could continue in 
Bangladesh in another name. 
 
However, in 1974, Enemy Property (Continuance of) Emergency Provision (Repeal) Act, 
1974 was promulgated and it made the government as custodian of those properties under the 
banner of vested property. At the same time another law named The Vested and Non-resident 
Property (Administration) Act, 1974 was enacted and empowered the government to manage 
some properties including vested property and assets of non-resident of Bangladesh who had 
acquired foreign nationality. But practically, Hindu minorities were greatly hampered by this 
Act especially those who fled to India after partition.5 
 
The same Act was amended in 1976 by the Ordinance of XCIII of 1976. Ultimately this Act 
made the government as the owner rather protector or custodian. The government was 
empowered to sell, transfer those property as it may deem fit. It is to be noted that 
government issued some circulars or rules among which one of those empowered local 
tahsildars and other staff related with land administration were incentivized to find out new 
vested properties in the following word ‘on detection or furnishing any information leading 
to detection of any concealed vested property within their respective jurisdiction, may be 
suitably rewarded’.6 Practically it made many people newly landless by the officials for more 
remuneration. Although the Supreme Court in a judgment declared illegal if the land taken as 
vested after 16thFebruary 1969. In a separate writ petition, the court expressed same view 
regarding if actions, decisions done regarding enlisting any further property as vested 
property after March 23, 1974.7 Till 2001 no government thought to return the acquired 
property but the enlisting more property as vested continued. 
 
Constitutional Failures: 
Vested Property, the new version of enemy property is against the spirit of the founding basis 
of this country and its fresh constitution. Secularism, one of the pillars of the constitution in 
Article 12 was infringed by this Act. Again, Article 2A ensures the practice of other religion 
                                                              
5Supra Note 2. p. 384 
6Supra Note 4 
7 ‘Enemy Property’ Cases: HC for Quick Settlement, The Daily Star, April 02, 2018, Available at: 
https://www.thedailystar.net/frontpage/enemy-property-cases-hc-quick-settlement-1556821  
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in peace and harmony. Article 11 guaranties ‘the dignity and worth of the human’ but this 
Act hampered the dignity of the Hindu minorities. Further, many Articles guarantied 
different fundamental rights, have been violated through this Act. Article 28(1) and 28(3) 
ensures that no citizen shall be subjected to discrimination, disability, liability, restriction as 
of religion, race, caste, sex or place of birth.8 But Hindu minorities since 1965 become the 
sufferer and even constitution of Bangladesh could not deter the injustice. Only for their 
religious identity they have been ousted from their ancestral property. The Act also 
contradicts the equal protection of law and right to life enshrined in the constitution.9 
Constitution gives the right to acquire, hold, transfer any property subject to restrictions 
imposed by law.10 Here, the vested property Act itself is a contradictory. 
 
Counting the Woes:  
The enemy property made thousands of families landless and destitute. Nobel laureate 
Amartya Sen’s family property was also confiscated.11 According to the Dr. Abul Barkat’s 
research findings depicted in his book that about 1.2 million of the Hindu households and 6 
million Hindus which is 43% of the total Hindus were victimized by enemy property or 
vested property.12 33% of rich Hindu families lost land due to this Act. The total amount of 
land being lost for this Act is 2.6 million acres that constitutes 5.5% of Bangladesh’s total 
population. Among total land 88% belonged to agrarian land, 11% to homestead area.13 The 
total value of the lands stands at BDT 2,416,273 million, according to the market price of 
2007. About 53% of incidents of dispossession took place from 1965 to 1971.14 Other 43% 
of dispossession held in post-independent. 
 
Returning the Vested Property: 
To return the properties taken in 1965-1969 and afterwards, to their original owner, the then 
government of 2001 enacted the Vested Property Return Act just before their completion of 
tenure by annulling the 1976’s Ordinance. This was the result of consistent demands of 
Hindu minorities, right activists and civil society. The salient features of this Act are the 
publication of official gazette of returnable properties within 180 days, setting up of special 
tribunal to dispose the matter, returning of the vested properties to the owners or to its legal 
heirs according to Hindu Law. Some provisions of the Act were controversial. The property 
taken after 16thFebruary 1969 were excluded from the purview of the Act. The issue of 
compensation regarding the property which was sold or transferred and was not in the hand 
of government was not talked. The Act provided one or more Tribunal and Appellate 
Tribunal shall be formed in a district by District Judge or Additional District Judge. 
Overburden of the cases in the desk of those judges might hamper the delivering of justice. 
The arguable term ‘continuous resident of Bangladesh’ was criticized mostly. The Act did 

                                                              
8Supra Note2 p. 395 
9The Constitution of People’s Republic of Bangladesh,1972 Article 27 and 32 
10 Ibid Article 42 
11Supra Note 5 
12Dhiraj Kumar Nath, Vested Property Act and the minorities’ tale of woes, bdnews24.com, 23 Aug, 2013 

Available at:https://opinion.bdnews24.com/2013/08/23/vested-property-act-and-the-minorities-tale-of-woes/ 
13Supra Note 2 
14ibid 
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not define the term and was vague as to the difference with ‘continuous citizen’. For 
example, a person may be a citizen of Bangladesh but he may live in some other parts of the 
world for any purpose, still he is the citizen of Bangladesh.15Ultimately who left the country 
from partition and till independence or afterwards and never returned become excluded. 
There the purpose of this Act fails. 
 
However, the Act had been made ineffective as after 3 months, a new government was 
formed who brought an amendment in the Act in 2002. It gave the government unlimited 
time to publish the gazette list. Co-sharer was also included as the claimant party; the term 
‘continuous resident’ was replaced by the ‘citizen of the country’. Moreover, government 
introduced two schedule/tafshills; Ka schedule and Kha schedule. Ka schedule is the list of 
those vested property over which government has possession and kha schedule is the list 
regarding those vested properties over which government has no possession rather were 
possessed by local elites or any construction or institution had been built. Deputy 
Commissioner got the right to lease such lands until the dispute comes to an end and belongs 
to the real owner after disposal by the tribunal.16 
Apart from the new amendment of 2011, government amended the Act twice in 2012 and 
2013. 17 Kha schedule was repealed in 2013 and it was declared that any suit, decree, 
judgment regarding kha schedule would be dissolved as there were no such kind of schedule. 
By 2011 amendment, the claimant if can’t claim to the tribunal through application within 
300 days after the publication, the government shall be the owner.18Formation of tribunal 
was also changed by 2013 amendment Act and now Tribunals consist of Senior Assistant 
Judge and Appellate Tribunal consists of District Judge.19 
 
Reason for not getting redress: 
Many reasons are there for not getting remedy. Politics is affiliated with this issue since the 
introduction of this issue. They are the victims of ‘political tokenism’. Hindu-Muslim 
relationship is also another hindrance of this issue. Many Acts, Ordinance, amendments were 
brought and many orders, rules, regulations were issued which tangled the situation. 
However, there is not that much of irregularities, drawbacks and flaws in legal periphery in 
apparent eyesight. The matter is rather administrative and bureaucratic. Huge amount of land 
was given lease or grabbed by powerful local elites and the government is reluctant to get 
involved in picking-fights with those vote deliverers.20 Government itself using many of 
those lands for its official purpose and many institutions has been built over those lands. 
There is however allegation against DC not to return the property to its owner rather several 
DC made application to the ministry of land whether the properties should be delivered or 

                                                              
15Supra Note 4 
16Supra Note5 
17Ashraful Huq Rajib, Vested Property Return: Owners Win Legal Battle, Official Hurdles Remain, Available 
at: http://www.daily-sun.com/home/printnews/41880 (Last accessed on 20th August 2018) 
18As amended 26 section by The Vested Property Return (amendment) Act, 2011, SL no. 11 
19From Enemy Property to Vested Property: Fifty Years of Public Sufferings, Available at: 
http://bdlawdigest.org/from-enemy-property-to-vested-property-fifty-years-of-public-sufferings.html (Last 
accessed on 20th  August 2018) 
20Supra Note 2, p. 388 
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not. Whereas the tribunal’s decision is final then it is contemptuous of the court to make 
application rather not delivering such.21 Allegation is also there that many of them made 
application to the law ministry whether any option of civil review is available or not. The 
answer was negative from the ministry and surprisingly the ministry suggested filing writ 
petition if they become aggrieved.22Many right activists alleged that corrupt officials are 
clogging the situation and prolonging the return of vested properties. Again, without taking 
bribe they are not releasing any required document. It is also alleged that despite ministry’s 
direction, many district commissioners are not returning the vested properties to their owners 
showing excuse of not received any direction from the ministry.23 
 
Thus, it can strongly be said that the DC and corrupt officials are hindering the 
implementation of returning of vested property. However, the amount of cases and tribunals 
number can’t be ignored. As many as 2 lakhs appeals are still pending for recovery of the 
properties. One of the prominent right activists said in a conference during 2016 that almost 
70% of the cases yet to be settled. Owners won the legal battle but the DCs and corrupted 
land officials are delaying the implementation of long awaited returning property. 
 
Recommendation: 
In order to quick disposal and back the property to the original owner thus ensuring justice to 
the minority following points can be counted. 

1. Provision of compensation concerning the properties being used for public interest or 
school, college or alike institution built on such land can be incorporated in the Act. 
Section 28 of the present Act should be amended. 

2. Dispute relating to the ownership can be dealt with in the light of court orders. Rule 
containing in section 108 of the Evidence Act, 1872 where a person if cannot be 
traced within 7 years, he shall be regarded as embraced civil death or 12 years 
according to Hindu law may be followed.24 

3. The power of DC should be curtailed or limit as to giving short term lease. Actual 
owner can be made as lessee. 

4. Property newly designated as vested property in post independent must be returned to 
the original owner. 

5. A proper list of returnable properties and property taken in the name of enemy 
property should be made. 

6. An inspector can be appointed in local land office with the aim of reducing the 
corruption. Strong action can be taken if caught. Government can set up special office 
for this purpose and it can open help center in district basis. 

7. Ministry of Land should issue direction to the bureaucratic officials especially to DC. 
However, if government wants to do something then should do by understanding the mindset 
of the people and socio-cultural values.25 Only issuing direction, rules, Act, amending the 
existing Act will beget nothing. Government must be strict to its officials. 

                                                              
21Supra Note 4 
22ibid 
 
24Supra Note 13 
25Supra Note 4 
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Conclusion: 
No doubt the vested property Act is a racist law, against the spirit on which the martyrs led 
their life in the immolation. The Act had its object was malicious and arbitrary. It has become 
a source of harassment for the respective people. Many owners died being landless by this 
time and their successors are loitering in the court yard now. They have been played political 
games by several governments. True secularism to stand on which the country dreamt and 
fought for 9 months can’t be established without solving this issue. Though some steps taken 
but the number of the cases and bureaucratic tangles made this noble venture a herculean 
task. The government must be more willful and ardent to return those as early as possible. 
Thus, the Hindu minorities shall get their property at the end of the day but what grievances 
they went through whole day would be for nothing as all day they have been victimized and 
used for what they actually belong to. Their unhealed woes be then cured which for a half 
century they are dreaming. 


